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DEPARTMENT: 07 

HEARING DATE: 06/04/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09 
 
If a party is unable to use Zoom then all parties/counsel must appear in person in Court. The 
Courtroom Clerk is to be told, when argument is requested, how everyone is going to appear.  

 

 1.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED 04-13-21 BY FRESENIUS 
* TENTATIVE RULING: * 
 
Moot.  The court has sustained the demurrer to all causes of action alleged against Fresenius. 
 

  

  2.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, HCR MANOR 
* TENTATIVE RULING: * 
 
 Fresenius’ demurrer to plaintiff’s First Amended Complaint is sustained, with leave 

to amend.  (CCP § 430.10 (e).)   

 Background 
 
 Fresenius provided dialysis care to Augusto Machado, an elder with many health 
problems, from 2013 through 2019.  A more complete statement of the facts of the case is set 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09
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forth on line 4.  The ruling there is incorporated herein. 
 
 The FAC sets forth two causes of action against Fresenius: the Second Cause of Action, 
for Elder Abuse/Neglect committed on Augusto, and the Fifth Cause of Action, for Negligent 
Infliction of Emotional Distress, allegedly suffered by plaintiff, Augusto’s son, in witnessing the 
same. 
 
 Discussion 
 
 The court sustains the demurrers to both causes of action. 
 
 Unlike the elder abuse claim against Manor Care, the claim for elder abuse against 
Fresenius contains no details whatsoever to tie the claimed breaches of duty to specific injuries 
to Augusto.  There is no way the court can determine whether this is anything other than a 
generic form complaint that counsel has developed over years of litigating these types of cases.  
It is unclear whether the claim is focused more on a significant pattern of withholding dialysis 
care or skin observation and care; and the claim consists solely of a recitation of statutory and 
regulatory duties and a generic statement that these duties were breached.  No facts are 
alleged regarding how these duties were breached as to Augusto, or how they injured him.  
Therefore, the court sustains the demurrer to the Second Cause of Action. 
 
 Here are the types of details the court needs to see as to at least some of the claimed 
breaches:  paragraph 38.a.  “Staff repeatedly chose not to provide decedent with needed aid in 
ambulation.  As a result, decedent fell on (provide dates or approximate dates and injuries)”; 
paragraph 38.c.  “Staff repeatedly chose not to provide decedent with needed aid in . . . 
administration of dialysis care.  As a result, decedent developed a serious infection that 
persisted for (state duration) and needed (specify the care and treatment it required.)”; 
paragraph 38.d.  “Staff repeatedly chose not to provide decedent with close supervision of 
decedent’s skin.  As a result, decedent developed (number, type and location of decubitus 
ulcers), which persisted for (state duration) and required (specify care and treatment).” 
 
 Assuming that plaintiff chooses to amend, the court will leave for the next demurrer 
consideration of the issue whether the relationship between Fresenius and Augusto was 
sufficient to subject Fresenius to a claim of elder abuse.  (See Winn v. Pioneer Medical Group, 
Inc. (2016) 63 Cal.4th 148, 152 (“[W]e conclude . . . that the Act does not apply unless the 
defendant health care provider had a substantial caretaking or custodial relationship, involving 
ongoing responsibility for one or more basic needs, with the elder patient. It is the nature of the 
elder or dependent adult's relationship with the defendant—not the defendant's professional 
standing—that makes the defendant potentially liable for neglect”).) 
 
 The demurrer to the Fifth Cause of Action is sustained for the same reasons it was 
sustained as to Manor Care. 
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 3.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRESENIUS MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
  The court refers to all moving parties collectively as “Manor Care.”  The court rules as 

follows on Manor Care’s Motion to Strike. 

1. Denied. 
2. Denied. 
3. Denied. 
4. Denied. 
5. Denied. 
6. Granted.  The court agrees with defendant’s argument that Civil Code section 3345 was 

enacted to permit the trebling of a remedy that is in the nature of a penalty only in 

actions to redress unfair or deceptive acts or practices, not in actions for compensation 

for personal injury or for elder abuse involving physical injuries and emotional distress.  

(See Hood v. Hartford Life & Accident Ins. Co. (E.D. Cal. 2008) 567 F. Supp.2d 1221, 

1228-1229.)   The court provides a more complete analysis of this issue below. 

7. Denied. 
8. Moot because this item in the Prayer is tied to a cause of action as to which the court is 

sustaining a general demurrer. 
9. Same as 8. 

 
Specification 6 regarding Civil Code section 3345 
 
In 1988, the Legislature enacted Civil Code section 3345.  That section permits the trier 

of fact to as much as treble a “fine, or a civil penalty or other penalty, or any other remedy the 
purpose or effect of which is to punish or deter” when a statute authorizes the trier of fact to 
impose the same in its discretion, if the trier of fact makes an affirmative finding that one of three 
factors is true:  that (1) the defendant knew or should have known that his or her conduct was 
directed to one or more senior citizens or disabled persons; (2) the defendant’s conduct caused 
one or more senior citizens or disabled persons to suffer: loss or encumbrance of a primary 
residence, principal employment, or source of income; substantial loss of property set aside for 
retirement, or for personal or family care and maintenance; or substantial loss of payments 
received under a pension or retirement plan or a government benefits program, or assets 
essential to the health or welfare of the senior citizen or disabled person; or (3) one or more 
senior citizens or disabled persons are substantially more vulnerable than other members of the 
public to the defendant’s conduct because of age, poor health or infirmity, impaired 
understanding, restricted mobility, or disability, and actually suffered substantial physical, 
emotional, or economic damage resulting from the defendant’s conduct. 

 
In 1991, the Legislature enacted an article 8.5 in the Welfare and Institutions Code 

entitled, “Civil Actions for Abuse of Elderly or Dependent Adults” within the Elder Abuse Act 
(the court uses an abbreviated title of this Act), which includes section 15657.  Section 15657 
provides for the recovery of attorney’s fees, and permits the recovery of otherwise prohibited 
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noneconomic damages following the death of an elder, where the defendant is proven liable for 
“neglect” as statutorily defined and has been guilty of recklessness, oppression, fraud, or malice  
in the commission of that abuse.  Section 15657 does not include any new or different rules 
concerning the recovery of punitive damages, other than a cross-reference to Civil Code section 
3294 (b), which was adopted in 1980. 

 
The question is whether the plaintiff in an action for neglect under sections 15610.57 and 

15657 of the Elder Abuse Act may combine the punitive damages available under Civil Code 
section 3294 with the trebling remedy under Civil Code section 3345. 

 
After considering the language of each of these statutes and the legislative history to the 

extent known, the court concludes the answer is no. 
 
First, the section 3345 makes clear on its face that it applies only in actions to “redress 

unfair or deceptive acts or practices or unfair methods of competition” used against senior 
citizens, as defined in Civil Code section 1761 (which is part of the Consumer Legal Remedies 
Act).  On the other hand, an action for “neglect” under the Elder Abuse Act is available to 
redress things like the failure to assist in personal hygiene, to provide medical care, or to protect 
from health and safety hazards.  (Welf. & Inst. C. § 15610.57 (b).)  A different term, “financial 
abuse,” refers to the taking of a senior’s property for a wrongful use or with intent to defraud.  
(See Welf. & Inst. C. § 15610.30 (a)(1).)   On their face, Civil Code section 3345 and Welfare & 
Institutions Code sections 15610.57 and 15657 address different forms of wrongdoing and 
different injuries.  Thus, an action for elder neglect under sections 15610.57 and 15657 is not an 
action to redress unfair or deceptive acts or practices or unfair methods of competition. 

 
Second, while the trier of fact needs to find only one factor to invoke section 3345’s 

trebling provision and only one factor touches on this, that factor nevertheless again provides 
the sense that the Legislature enacted section 3345’s trebling provision to address certain types 
of financial losses and only because defendants might be insufficiently deterred by some other 
statue’s modest financial penalty for engaging in unfair practices.  These financial losses include 
loss of a primary residence or a source of income, property set aside for retirement, or 
retirement payments.  On the other hand, the enhanced remedies available under section 15657 
are contained in a comprehensive, subsequently enacted statutory scheme specifically 
addressed to the types of physical injuries mentioned above.  The Legislature made a conscious 
choice as to which remedies were sufficient to deter the types of conduct that constitute 
“neglect” under that statutory scheme and that remedy is attorney’s fees and the partial 
elimination of the rule that noneconomic damages do not survive death.  (See Welf. & Inst. C. 
§15657 and CCP § 377.34.)   

 
Third, the legislative history of section 3345 reveals that it was adopted as part of a 

combined bill meant to increase the penalties for unfair business practices and unfair 
competition.  The digest states that the bill (1) adds a new section 17206.1 to the Business and 
Professions Code to increase the civil penalty for engaging in unfair business practices if the 
victim is a senior; (2) increases the minimum award for actual damages in a class action 
under the Consumer Legal Remedies Act from $300 to $1,000 and adds still more remedies 
if the victims are seniors; and (3) adds section 3345.  (See Stats 1988 ch 823 § 4.)  Thus, the 
intended object of all these changes is again unfair business practices and financial losses, and 
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not the types of physical injuries suffered as a result of “neglect,” as defined in the Elder Abuse 
Act. 

 
In sum, the court concludes that the Legislature carefully considered the remedies that 

would be necessary to deter elder neglect when it adopted Welfare and Institution Code 
sections 15510.37 and 15657 in 1991 and it would be an unintended overkill to permit the 
earlier-adopted statute, section 3345, to be used to treble any punitive damages awarded for 
such neglect. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, et al. 
* TENTATIVE RULING: * 
 

Various Manor Care entities, along with Heartland Employment Services, LLC, 

(collectively “Manor Care”) jointly demur to the First, Fourth and Fifth Causes of Action of 

plaintiff’s First Amended Complaint (“FAC”).  The demurrer is overruled as to the First Cause of 

Action and sustained with leave to amend as to the Fourth and Fifth.  Any amended complaint 

shall be filed and served on or before June 18, 2021. 

Background 
 
The facts are taken from the FAC. 
 
Plaintiff Markus Machado is the son and heir of Augusto Jose Machado, an elder.  

Augusto was a resident patient at Manor Care-Tice Valley, a 24 hour skilled nursing facility, 
which is also a “long-term health care facility.”  Augusto was first admitted there on January 25, 
2013 due to severe health problems and limitations that necessitated 24 hour skilled nursing 
care and attention.  He remained a patient there through June 8, 2019.  He was a patient of 
Fresenius Medical Care Diablo during this same period for dialysis treatments for kidney 
disease.   
 

Manor Care failed to provide necessary hydration, nutrition, and medical and nursing 
care to Augusto.  If failed to administer medications, devise and implement a care plan, provide 
for basic hygenic needs, provide an effective call button, protect Augusto from suffering falls, 
and prevent the loss of Augusto’s personal property.  (¶ 11.)   

 
For years, Augusto was at high risk for falls, and Manor Care knew this.  Yet Manor Care 

consistently and knowingly neglected to provide assistance and supervision aimed at preventing 
falls.  (¶ 13.)  Instead, Manor Care knowingly and intentionally understaffed its facility and 
maintained untrained staff.  It did so for financial gain, to reduce one of the main expenses of 
such a facility:  the cost of professional staffing.  It knew this would result in a high probability 
that patients would be injured.  (¶ 14.)   

 
Starting in mid-2017, Augusto required life-saving hemodialysis three times a week at 
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the facility of defendant Fresenius.  He had to wake up early to get there on time.  He requested 
the assistance of Manor Care in getting ready to be transported there, but Manor Care ignored 
his requests.  Instead a social worker at Manor Care threatened him with loss of transportation 
there because he was late by a few minutes to the transport bus several times.  (¶ 15.)   

 
As a result of the actions listed above, Augusto suffered a fall on May 22, 2018 in which 

he suffered multiple skull fractures and lacerations.  He had requested help that day to prepare 
to travel to Fresenius before suffering the fall, but Manor Care provided none.  After he fell, he 
called for help, but none came.  He had to crawl to the door of his room to bang on the door and 
call for help into the corridor, but still none came until about 15-20 minutes later; and the person 
who came was a fellow patient, who had to go look for help.  (¶ 16.)   

 
The actions of Manor Care and its staff were committed with knowledge of the high 

degree of probability that they would result in injury and were approved and ratified by its 
managing agents. 

 
Discussion 
 
1. First Cause of Action, Elder Neglect. 
 
Elder abuse is a form of wrongdoing distinct from professional negligence.  (Covenant 

Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 784.)  It may be committed by various acts, 
including physical abuse and “neglect,” as defined in Welfare and Institutions Code sections 
15610.63 and 15610.57, respectively.  (Welf. & Inst. C. § 15610.07 (a)(1).)  As used in the 
Elder Abuse Act, the term “neglect” refers “not to the substandard performance of medical 
services but, rather, to the ‘failure of those responsible for attending to the basic needs and 
comforts of elderly or dependent adults, regardless of their professional standing, to carry out 
their custodial obligations.’”  (Id., at 783.)  “Thus, the statutory definition of ‘neglect’ speaks not 
of the undertaking of medical services, but of the failure to provide medical care.” (Ibid. 
(emphasis in the original).)   There need not be an entire lack of care, but where some care is 
provided there must be at least a “significant pattern of withholding portions or types of care.”  
(Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 90.)  While medical malpractice is a form 
of negligence, elder abuse requires intentional or reckless, and egregious, misconduct.  
(See Covenant Care, supra, 32 Cal.4th at 781-782.)   
 

A claim under the Elder Abuse Act is a statutory cause of action that must be pleaded 
with particularity.  (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790.)  Further 
to obtain enhanced remedies under the Act, the pleading must state facts showing egregious 
conduct.  (Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405.)  
The facts alleged must be sufficient to support a finding of recklessness, oppression, fraud, or 
malice, and satisfy the standards for pleading punitive damages.  (See Ibid.)   

 
In Carter, the court reviewed various cases that alleged or proved sufficient facts to 

establish elder neglect.  The court said,  
 

From the statutes and cases discussed above, we distill several 
factors that must be present for conduct to constitute neglect 
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within the meaning of the Elder Abuse Act and thereby trigger the 
enhanced remedies available under the Act. The plaintiff must 
allege (and ultimately prove by clear and convincing evidence) 
facts establishing that the defendant (1) had responsibility for 
meeting the basic needs of the elder or dependent adult, such as 
nutrition, hydration, hygiene or medical care . . . (2) knew of 
conditions that made the elder or dependent adult unable to 
provide for his or her own basic needs . . . and (3) denied or 
withheld goods or services  necessary to meet the elder or 
dependent adult's basic needs, either with knowledge that injury 
was substantially certain to befall the elder or dependent adult (if 
the plaintiff alleges oppression, fraud or malice) or with conscious 
disregard of the high probability of such injury (if the plaintiff 
alleges recklessness).  (Carter, supra, 198 Cal.App.4th at 406-
407.)   

 
In Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339, the 

complaint alleged a hospital committed elder abuse in three ways: by allowing the elder, a 
patient it knew to have dementia and Azlheimer’s, to fall minutes after entering the facility, failing 
to treat his fractured hip for four days, and violating certain state regulations for acute psychiatric 
hospitals.  The trial court sustained the hospital’s demurrer, but the Court of Appeal reversed. 
 

The court suggested that the demurrer to the complaint would have been properly 
sustained if the complaint had alleged only the first two things.  “Alone, the fact that staff allowed 
[George] to fall suggests perhaps incompetence or unskillfulness. Recklessness, by contrast, 
lies in a conscious choice of a course of action.”  (Id. at 1348 (internal quotations omitted).)  
“The same can be said for the allegations relating to the treatment of [George’s] hip. It is not as 
though the Hospital did nothing at all . . . The nurses inquired about his pain [and] gave him 
acetaminophen for it. . . . The x-ray [was delayed, but] there are no factual allegations showing 
this delay in diagnosis and proper treatment was more than mere incompetence or 
unskillfulness, i.e., negligence.”  (Ibid.) 

 
The court said the demurrer should have been overruled, however, because of the 

allegations regarding understaffing.   
 

[V]iolation of staffing regulations here may provide a basis for 
finding neglect. Such a violation might constitute a negligent 
failure to exercise the care that a similarly situated reasonable 
person would exercise, or it might constitute a failure to protect 
from health and safety hazards ([the elder’s] known fall risk). The 
former is the definition of neglect under the Act, and the latter is 
just one nonexclusive example of neglect under the Act. (§ 
15610.57, subds. (a), (b)(3).)  (Id. at 1348-1349.)  
 

 Finally, the court added: 
 

Of course, the Fenimores still had to allege facts showing the 
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Hospital acted recklessly, oppressively, fraudulently, or maliciously 
in the commission of neglect. (§ 15657.) The FAC supplied 
allegations that may show recklessness. It alleged the Hospital 
had a pattern and knowing practice of improperly understaffing to 
cut costs, and had the Hospital been staffed sufficiently, [the 
patient] would have been properly supervised and would not have 
suffered injury. On a demurrer, we must accept the allegations as 
true and express no opinion on whether the Fenimores can 
ultimately prove these allegations.  (Id. at 1349 (emphasis 
added).)  

 
 Here, the FAC alleges the things required under Carter and understaffing, as alleged in 
Fenimore.   
 
 Manor Care argues that the elder abuse allegations are insufficient because no facts are 
pleaded that reflect a significant pattern of withholding portions or types of care.  (See Demurrer 
at 6:1-9.)   
 
 The court disagrees.  It is true that some of the allegations seem generic and lacking 
facts specific to this case, such as the number and dates of falls other than the one on May 22, 
2018 (¶ 11.i.), any details regarding how much weight Augusto lost as a result of the failure to 
provide nutrition (¶ 11.b. and 12), and the number and severity of any skin wounds and 
infections (¶ 32.a.).  However, as Fenimore held, the demurrer must be overruled if any act of 
elder neglect is alleged, and here the FAC alleges a significant pattern of denying Augusto help 
in preparing to go to Fresenius for dialysis.  (¶ 15, 16.)  Further, it alleges that Manor Care 
“chronically” understaffed the facility for a profit motive.  (¶ 14.)  While the complaint in 
Fenimore more explicitly alleged that the hospital had “a pattern and practice of understaffing 
(Fenimore, supra, at 1345), the word “chronically” here sufficiently states that there was a 
pattern of understaffing.   
 
 Manor Care also argues that the allegations of understaffing lack specificity (Demurrer 
at 7:6-7), but they are as specific as the allegations in Fenimore.   
 
 Finally, Manor Care argues that no specific facts are pleaded to support the allegations 
of advance approval or authorization.  (Demurrer at 6:20-74.)  However, it fails to cite any 
published authority holding that the pleading of authorization and ratification in those terms is 
insufficient.  If more is required than that, most plaintiffs will be unable to allege a cause of 
action for elder abuse until after they have conducted substantial discovery, potentially facing 
arguments along the way that the discovery they seek is too broad because they have not yet 
alleged the cause of action they want to plead.  In any event, understaffing is the sort of thing 
that can occur only with the advance approval or ratification by a managing agent.  The court is 
unwilling to rule that allegations like those plaintiff has pleaded here are never sufficient in the 
absence of a published case stating so.    
 
 The demurrer to the First Cause of Action is overruled.   
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2. Fourth Cause of Action, Violation of Patient’s Rights. 
 
This again is a statutory cause of action that must be pleaded specifically.  In alleging it, 

plaintiff incorporates the prior allegations of the complaint and then summarily lists twenty 
different statutes or regulations he claims were violated.  However, he pleads no details 
regarding any of the violations, leaving the court to scour the incorporated allegations and 
determine whether they show how Manor Care breached the statutes or regulations.   

 
This is insufficient.  Plaintiff need not repeat in this cause of action all the same facts 

alleged earlier in the FAC, but must, at a minimum restate briefly the facts that show a particular 
violation.  This could be accomplished simply by adding some language to each of the twenty 
counts in paragraph 50.  For instance, plaintiff could amend Count 1 to allege which specific 
regulation requires “quality care” and give one or two examples of how such care was not 
provided.  Plaintiff could amend Count 2, concerning the failure to administer medications, to 
add words such as that Manor Care breached this regulation “by failing to give Augusto (add 
name of medication ) on (add dates or date ranges).”  Plaintiff could amend Count 3 regarding 
the failure to carry out physician’s orders by specifying the orders that were not carried out and 
their dates. 

 
The demurrer to the Fourth Cause of Action is sustained, with leave to amend. 

 
3. Fifth Cause of Action, NIED claim of August Machado. 

 
In this count, plaintiff attempts to state a claim for negligent infliction of emotional 

distress as a close relative who was “aware” of “these injury-producing events” (¶ 58), i.e., 
the events alleged earlier in the FAC.  He alleges this awareness and his “severe emotional 
distress” summarily, providing no details.  (¶ 58, 59.)   

 
A bystander may recover emotional distress for witnessing an injury of another only if he 

can plead and prove he (1) is closely related to the injury victim; (2) was present at the scene of 
the injury-producing event at the time it occurred and then aware that it was causing injury to the 
victim; and (3) suffered serious emotional distress as a result of what he witnessed.  (Keys v. 
Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La Chusa 
(1989) 48 Cal.3d 644, 667-668.)   

 
Special issues are presented concerning the perception element, element 2, when the 

injury-producing event is caused by medical malpractice because lay persons cannot generally 
recognize negligently performed medical procedures or understand in the moment that such 
procedures are causing injury to the patient.  (See Bird v. Saenz (2002) 28 Cal.4th 910, 918.)  
Bird distinguished the facts before it (the witnessing of indirect signs that an outpatient surgical 
procedure had been negligently performed or that complications from the procedure were not 
promptly addressed) from those in Ochoa v. Superior Court (1985) 39 Cal.3d 159, where the 
“injury-producing event was the failure of custodial authorities [there a juvenile detention facility] 
to respond significantly to symptoms obviously requiring immediate medical attention. Such a 
failure to provide medical assistance, as opposed to a misdiagnosis, unsuccessful treatment, or 
treatment that turns out to have been inappropriate only in retrospect, is not necessarily hidden 
from the understanding awareness of a layperson.”  (Bird, supra, 28 Cal.4th at 920.) 
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Case law establishes that the injury-producing event need not be a brief or sudden 

occurrence.  It may extend over time.  (See Ochoa v. Superior Court (1985) 39 Cal. 3d 159, 
162-164.)   No case has been cited stating it may not take place even over months or years.   
 

Neither party cites any cases discussing any special rules regarding proof of an NIED 
claim in the context of a claim for elder neglect committed at a skilled care facility or how 
specifically a plaintiff must plead the claim in this setting.   

 
NIED is not a separate tort, but rather the tort of negligence.  (Marlene F. v. Affiliated 

Psychiatric Medical Clinic, Inc. (1989) 48Cal. 3d 583, 588.)   Ordinarily, negligence may be 
pleaded generally.  (Guilliams v. Hollywood Hospital (1941) 18 Cal.2d 97, 100-102.)  Given 
cases like Bird, however, which show how difficult it can be to recover for NIED against a 
healthcare provider, that plaintiff’s NIED claim cannot succeed unless there is liability for the 
injuries to Augusto so the claim is in some sense derivative of that claim, and that the claim 
regarding the injuries to Augusto can be considered something other than professional 
negligence only if plaintiff pleads a statutory elder abuse cause of action with particularity, the 
court will require reasonable particularity regarding this claim.  Thus, plaintiff will need to provide 
details regarding how often he was in the facility, what producing-producing event(s) he claims 
to have contemporaneously observed as opposed to learning of them after the fact, and some 
specific details supporting the allegation that he suffered severe emotional injury.   

 
The demurrer to the Fifth Cause of Action is sustained, with leave to amend. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION & FOR STAY 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
 The hearing is continued to June 18, 2021, at 9:00 a.m., in Department 07.  The Court 

requests supplemental papers from defendant Thompson Builders Corporation, to be filed and 

served on or before June 11, 2021.  If the Court believes that it would be helpful to have plaintiff 

Hunt Masonry, Inc. provide a response to the supplemental papers, the Court will so state in the 

tentative ruling posted before the continued hearing. 

The Court requests evidence and briefing on the following issues. 

 A. Unsupported Factual Representations. 

In the supplemental memorandum filed on April 30, 2021, Thompson Builders makes 

many unsupported factual statements.  These include the following: 

 Page 1:25–2:3: “The DRBF Manual has gone through three iterations since 1996.  
In 1996 …”  The support for these statements is a single sentence in the three-
paragraph supplemental declaration from Thompson’s counsel, also filed on 
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April 30, which reads in full as follows: “Attached hereto as Exhibit B is a true and 
correct copy of the ‘Practice and Procedures Manual’ published in 2004 and 
updated it [sic] in 2007.”  Thompson’s counsel does not establish a basis for 
personal knowledge even of the single factual statement he makes in the 
declaration. 
 

 Page 2:7:  “… the operative version [of the DRBF Manual] is the 2007 edition.”  
The supplemental declaration does not support this statement. 
 

 Page 2:13:  “The 2007 Edition is the manual contemplated and incorporated by 
the parties.”  The supplemental declaration does not support this statement. 
 

 Page 2:20–25:  “Notwithstanding the above, the 2019 Edition contains similar 
sections to the 2007 Edition.  For instance, the 2019 Edition has chapters entitled 
‘Qualities and Attributes of Dispute Review Board Members’ (Chapter 5) and 
“Nomination and Appointment of Dispute Board Members” (Chapter 12).  
The similar chapters in the 2007 Edition are entitled “Ensuring Member 
Impartiality and Neutrality” (Section 2.2.2) and “Methods of Member Selection” 
(2.2.4).  The DRBF’s subsequent publication does not prevent Hunt from being 
bound to the DRB provision in the Subcontract.”  The supplemental declaration 
makes no reference to a 2019 edition, much less to the 2019 edition’s terms. 
 

 Pages 2:27–3:1:  “Compared to litigation (which is the only other alternative for 
the parties if the Motion is denied), the DRB is the more cost effective procedure 
for resolving the parties’ dispute.”  The supplemental declaration contains no 
discussion of cost effectiveness. 
 

 Page 3:3–5:  “Considering the cost to the client for a single deposition is 
approximately $5,500, these same fees would allow three DRB members to each 
work nearly five [footnote] hours.”  “1 Assuming a blended hourly rate of $350 per 
hour.”  The supplemental declaration contains no discussion of what hourly rates 
DRB members usually charge. 

 

 The Court requests that Thompson Builders explain why the Court should consider these 

unsupported factual statements in ruling on the pending motion. 

 B. The Issues To Be Arbitrated. 

 Thompson Builders has never suggested that it has a substantive defense to Hunt 

Masonry’s claim for the $160,000 due to Hunt Masonry under the parties’ subcontract.  

Circumstances strongly suggest that Thompson Builders in fact has no such defense, and that 

the pending motion is merely a dilatory tactic. 

 In the companion complex construction litigation (Case No. C18-01590), Thompson 

Builders named 35 defendants — but not Hunt Masonry.  The litigation includes six cross-

complaints and two consolidated complaints, yet the only party who sought relief from Hunt 
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Masonry was a supplier to whom Hunt Masonry owed money — and that supplier’s separate 

action settled in December 2019.  (See, Case No. C18-01851, SBI Building v. Hunt Masonry.) 

Perhaps most striking is that, on June 10, 2019, Thompson Builders filed a supplemental 

brief in the complex construction litigation acknowledging that Hunt Masonry’s only role in the 

litigation was that of a creditor waiting for Thompson Builders to pay it.  (See, Thompson 

Builders Corporation’s Supplemental Brief on Subcontractor Issues, filed in C18-01590 on 

6-10-19, p. 5:16:18.)  Based in part on this frank admission, Judge Treat determined that Hunt 

Masonry’s work was so unrelated to any alleged construction defects that it made no sense to 

include Hunt Masonry in the general reference ordered in that case, or even to consolidate the 

construction litigation with the case at bar and stay this action pending the outcome of the 

general reference.  In other words, Judge Treat allowed Hunt Masonry to pursue this creditor’s 

action precisely because Thompson Builders conceded that Hunt Masonry is blameless, and the 

money is owed. 

 Given these procedural facts, the following question naturally presents itself: why should 

the Court appoint three high-priced construction experts to decide Hunt Masonry’s undisputed 

$160,000 claim?  Will the experts be assigned to calculate pre-judgment interest? 

 Thompson Builders shall file a declaration from a Thompson Builders employee with 

at least general knowledge of the subject construction project.  This employee shall make a 

detailed offer of proof concerning any alleged defects in the work for which Hunt Masonry is 

seeking payment.  The declaration need not be made as a matter of personal knowledge; 

it may be based on information and belief.  The declaration shall, however, be signed under 

penalty of perjury.  

 C. The Method of Selecting A Panel. 

 In the opposition memorandum filed on April 13, 2021, Hunt Masonry pointed out that 

the DRBF does not publish rules, but rather only “guidelines.”  Hunt Masonry also pointed out 

that those guidelines provide three alternative methods of selecting board members, as samples 

of how a selection process might look.  (Opposition, pp. 5-6.)   

 In the reply memorandum filed on April 16, 2021, Thompson Builders disputed Hunt 

Masonry’s characterization.  Thompson Builders represented to the Court that the DRB manual 

instead provides for only one method of selecting board members, and Thompson described 

that method as follows: 

The first attribute is present in the contract selection process where each party 

selects a member which is approved by the other party, and then those two 

members select a third member which is approved by both parties. 

(Reply, p. 5:1-3.) 

The Court was unable to determine which side’s characterization of the selection method 

was accurate because, at this point in the proceedings, Thompson Builders had not provided 
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the Court with the actual text of the DRBF manual.  The Court requested that Thompson 

Builders provide the Court with the text. 

 In the supplemental memorandum filed on April 30, 2021, Thompson Builders repeated 

its earlier, ‘only-one-method’ characterization.  In fact, Thompson Builders made its 

characterization even more specific: 

The 2007 Edition of the DRBF Manual section 2.2.4 provides: “[u]sing this 

method, each party nominates a member and submits to the other party for 

approval.  Once approved, the two appointed Board members nominate the third 

member, subject to the approval of both parties….”  As such, Section 2.2.4 

allows Hunt and/or Thompson to select an attorney or retired judge for the DRB 

if so desired.  

(Supplemental Reply, p. 4:3-7.) 

However, the Court now knows that the actual text of the corresponding provision in the 

DRBF manual reads as follows: 

Selection of impartial and neutral members by any method depends on both 

parties thoroughly investigating the proposed members and rejecting those 

where bias or the perception of bias exists.  Several methods have been used 

for selecting members, of which the three most commonly used are  

[emphasis added]: 

Joint Selection 

[ … ]  

Nomination by Each Party 

[ … ] 

Slate of Candidates 

[ … ] 

(Junginger Dec., filed on 4-30-21, Exh. “B” [internal section 2.2.4].)  Thus, the actual text of the 

DRBF manual proves that Thompson Builders’ characterization of Section 2.2.4 is incorrect, and 

Hunt Masonry’s characterization is correct. 

Further, in its briefing Thompson Builders omitted the second paragraph of the two-

paragraph “Nomination by Each Party” selection method it was advocating for, without advising 

the Court of the omission.  The second paragraph is about twice the length of the first 

paragraph, and contains rather startling admonitions concerning the potential pitfalls of the 

selection method: 

This method has occasionally empaneled members who were biased or 

perceived to be biased toward the nominating party.  Even if the resulting 
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members are truly neutral, this method of selection can result in Board members 

being known as “the owner’s representative” or “the contractor’s representative,” 

thereby giving the perception of bias.  When bias is suspected during the 

selection process, the parties are sometimes hesitant to reject the other’s 

nominee in an effort to minimize disagreements early in the project.  Similarly, 

one party may accept the other party’s nominee on the tacit condition that its 

nominee also be accepted.  Such practices should be avoided as it is likely to 

cause a perception of bias in the future.  [Emphasis added.] 

(Ibid.)  Neither of the other two illustrative selection methods contains such admonitions. 

 The Court will give Thompson Builders one last opportunity to explain how the manual’s 
three illustrative possibilities for selecting a DRB mediation panel can somehow be 
transmogrified into a contractually enforceable method of selecting a binding arbitration panel.  
Thompson Builders should also explain why, from the three illustrative possibilities described in 
the DRBF manual, Thompson chose to advocate for the only one that the DRBF has specifically 
flagged as risking a “perception of bias.”  Finally, Thompson Builders should explain why it is 
advocating for a selection method that the drafters indicated would be invoked “early in the 
project,” given that the subject construction project in the case at bar was completed long ago. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-00569 
CASE NAME: LOPEZ/KEI VS. FREEMAN 
SPECIALLY SET HEARING ON: EX PARTE APPLICATION RE PRELIM. INJUNCTION 
SET BY DEPT. 07 
* TENTATIVE RULING: * 
 
Hearing continued to 6/18/21 at 9:00 a.m. in Dept. 07 by stipulation. 
 

ADD-ONS 

7.  TIME:  10.15 a.m.   CASE#: MSC15-01622 
CASE NAME: MCMAHON VS. HENDRICKS 
HEARING ON MOTION FOR ISSUE SANCTION OR OSC RE CONTEMPT 
FILED BY EAST COUNTY HOT SHOTS 
* TENTATIVE RULING: * 
 
Appearance required at 10:15 a.m. by Zoom. 
 
If there is an opposition to the pending motion it is to be served and filed no later than 9 a.m. on 
Friday 6/4/21. A courtesy copy is to be emailed to Department 7. 
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8.  TIME:  9.45 a.m  CASE#: MSC16-01492 
CASE NAME: BENITEZ VS. SALGUERO 
SPECIALLY SET HEARING ON:  RIGHT TO JURY TRIAL 
SET BY DEPT. 07 
* TENTATIVE RULING: *: 
 
 Defendant’s request for a jury trial is denied.  Plaintiff’s declaratory relief cause of action 

will be decided in a court trial. 

 The trial remains set for July 23, 2021, at 10:00 a.m., in Department 7.  The parties are 

reminded to check the pre-trial order for Department 07, posted on the website of the Contra 

Costa County Superior Court.  Full compliance with that order is expected. 

 The basis for this ruling is as follows. 

 A. Procedural Posture. 

 The operative pleading is plaintiff’s original Complaint, filed on August 8, 2016.  

Plaintiff — who does not speak English — alleges that he was fraudulently induced to sign 

a deed transferring to defendant a 100% ownership interest in the subject real property.  

Plaintiff had intended to gift only a 50% ownership interest.  Plaintiff alleged five causes of 

action: (1) the First Cause of Action for cancellation; (2) the Second Cause of Action for quiet 

title; (3) the Third Cause of Action for partition; (4) the Fourth Cause of Action for declaratory 

relief, and; (5) the Fifth Cause of Action for fraud. 

 Defendant commenced a Chapter 13 bankruptcy, which was converted to Chapter 7.  

The Chapter 7 bankruptcy trustee sold the subject real property.  One half of the net sales 

proceeds were used to pay defendant’s creditors and bankruptcy costs.  Then the Chapter 7 

trustee, recognizing the potential legitimacy of plaintiff’s claim to the other half of the net sales 

proceeds, abandoned those funds and deposited them with the clerk of the Contra Costa 

County Superior Court. 

 The bankruptcy trustee’s sale of the property rendered moot three of plaintiff’s five 

causes of action: cancellation, quiet title, and partition.  Further, at plaintiff’s request, the Court 

hereby dismisses plaintiff’s fraud cause of action.  (Plaintiff has provided the Court with an 

unfiled copy of a request for dismissal of the fraud cause of action, but that document has not 

yet been processed by the clerk’s office.)  Finally, on May 10, 2021, plaintiff filed a “Waiver of 

Claims For Damages.”  In this document, plaintiff unqualifiedly waives all claims for damages 

in this action. 

 Accordingly, there is now only one remaining cause of action to be tried: the Fourth 

Cause of Action for declaratory relief.  Plaintiff seeks a declaration that he is entitled to the funds 

held by the clerk, representing one half of the net sales proceeds. 
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 B. Governing Law. 

 The Court acknowledges that tricky questions can arise as to which aspects of a 

complicated case are tried to the court and which to a jury.  This, however, is no longer a 

complicated case (if it ever was).  There is now only a single, equitable cause of action for 

declaratory relief, and a precise dollar amount of money at issue: the $121,484.10 deposited 

with the clerk on May 4, 2020. 

 There is a large, nuanced body of decisional law addressing the right to a jury trial in 

specific circumstances.  The Court finds the Caira decision to be closely on point — and 

dispositive in plaintiff’s favor.  (See Caira v. Offner (2005) 126 Cal.App.4th 12, 23-29 [defendant 

not entitled to jury trial on question of stock ownership].)  The Martin decision cited by defendant 

is easily distinguishable, because it concerned an equitable indemnity claim that would require 

the trier of fact to make all the same findings it would in an ordinary negligence cause of action.  

(See Martin v. County of L.A. (1996) 51 Cal.App.4th 688, 698 [“we conclude that a cause of 

action for equitable indemnity is a legal action seeking legal relief”].)  Plaintiff’s declaratory relief 

cause of action is not analogous to a cause of action for equitable indemnity. 

 C. Supplemental Briefing. 

 The Court has carefully considered the supplemental briefs submitted by each side.  

The Court finds that these briefs do not change the Court’s previous analysis. 

The State Farm Decision 

 Both sides cite to the State Farm decision in their supplemental briefs.  (State Farm Mut. 

Auto. Ins. Co. v. Superior Court of San Francisco (1956) 47 Cal.2d 428.)  The Court finds this 

decision distinguishable. 

In State Farm, petitioner insurance company commenced a declaratory judgment action 

against its policyholder to determine whether its policy covered a collision of two automobiles.  

Persons riding in both cars were injured. 

While the declaratory relief action was pending, several personal injury actions were filed 

against the policyholder.  Petitioner filed a motion to vacate the order for a jury trial in the 

declaratory relief action, which was denied, and a motion to consolidate that action with the 

personal injury actions was granted. 

Petitioner contended that respondent court abused its discretion in ordering the 

consolidation of the actions. The court agreed with petitioner's contention and therefore issued 

a writ of mandate. 

Thus, the holding of State Farm dealt with consolidation, and not with the right to a jury 

trial in a declaratory relief action.  The court found that consolidation would be prejudicial based 

on conflict-of-interest considerations: 

Petitioner concedes that "actions may be consolidated, in the discretion of 

the court, whenever it can be done without prejudice to a substantial right."  
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(Code Civ. Proc., § 1048.)  However, as petitioner contends, the consolidation 

here does result in such prejudice to petitioner.  In seeking damages against 

Collins for their injuries, the riders in his car charged him with both negligence 

and wilful misconduct but did not allege their status, whether passengers or 

guests, at the time of the accident.  Petitioner's policy provided that there was no 

coverage while the insured's automobile was "used as a public or livery 

conveyance, or used for carrying persons for a charge," with the exception of 

persons sharing expenses, going to and from work or school.  The order for 

consolidation puts petitioner in an inconsistent position for argument of 

the status of Collins' riders in the consolidated actions: (1) in the 

declaratory relief action petitioner would be urging on its own behalf that 

Collins' riders were passengers "for a charge" within the meaning of the 

policy; but (2) in defending Collins in the personal injury actions, petitioner 

would be urging on Collins' behalf that his riders were guests within the 

meaning of the guest statute, so that Collins would be liable only in the 

event of proof of wilful misconduct.  [Emphasis added, citations omitted.]  

The tests for determining these respective issues in the actions thus consolidated 

would not be the same.  A person may be a traveler for "compensation" under the 

guest law but not necessarily a "passenger" for "consideration" or "for a charge" 

under an insurance policy.  [Citations omitted.]  Substantially the same evidence 

might be involved in the adjudication of these issues, but petitioner would be 

forced into contradictory arguments based upon conflicting testimony, or 

at least upon conflicting inferences arising from the evidence, with regard 

to these distinguishable relationships.  [Emphasis added.]  Moreover, the 

consolidation would unquestionably confuse the jury in determining under 

differing tests set out in the instructions the consequences of any particular 

factual situation which the jury might find to exist. 

(State Farm, supra, 47 Cal.2d at 430-431.) 

 The court did not decide the issue of whether the petitioner’s declaratory relief cause of 

action should be tried as a court trial or a jury trial, because petitioner did not contest the issue.  

Insofar as the court discussed the issue, it did so as dicta.  The only relevance of the trial court’s 

order for a jury trial was that it constituted a further ground for reversing the trial court’s 

consolidation order: 

Petitioner does not now challenge the propriety of respondent's granting 

a jury trial in the declaratory relief action.  [Emphasis added.]  The general rule is 

stated in 13 American Law Reports 2d at page 778: ". . . if the issues of fact arising 

would have been triable by a jury as of right in an action which might have been 

substituted for the declaratory judgment action by either party, then there is a right to jury 

trial on such issues."  …  However, petitioner properly complains of the order for 

consolidation here in that it provides for the trial of both the declaratory relief 

action and the personal injury actions before the same jury.  [Emphasis added.]  

The fact of Collins' liability insurance would thus be disclosed to the jury which would be 
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determining the issues involved in the personal injury actions, a circumstance which is 

generally held a matter of prejudice.  (See cases collected: 11 So.Cal.L.Rev. 407; 21 

So.Cal.L.Rev. 227.)  It is therefore clear that the declaratory relief action and the 

personal injury actions could not be consolidated for trial "without prejudice to a 

substantial right" of petitioner, and that the trial court abused its discretion in ordering 

such consolidation. 

(State Farm, supra, 47 Cal.2d at 431-432,) 

 For this reason, the State Farm decision does not affect the Court’s previous analysis of 

defendant’s right to a jury trial in the case at bar. 

The Meaning of “Coercive” 

 During oral argument on May 28, the Court requested supplemental briefing concerning 

the meaning of “coercive,” as that word is used in the Caira decision.  (See Caira v. Offner 

(2005) 126 Cal.App.4th 12, 23-29 [defendant not entitled to jury trial on question of stock 

ownership].)  The Court has carefully considered the supplemental briefs filed by the parties, 

and finds that they do not substantially elucidate the matter.  The Court believes that this is not 

the parties’ fault; the briefs are reasonably articulate.  Rather, it represents the somewhat 

inchoate nature of the governing jurisprudence. 

 The cases cited above in this ruling all find that there are two general rules governing 

the right to a jury trial, but that these rules both have important exceptions. 

The first rule is that certain causes of action are presumptively equitable in nature with 

no right to a jury trial.  (See Caira, supra, 126 Cal.App.4th at 25 [“it is also well established that 

actions to quiet title, like true declaratory relief actions, are generally equitable in nature”].)  

However, this rule does not apply when the functional effect of a court trial would be to deprive a 

party of the right to a jury trial on a closely related cause of action.  The Martin decision cited 

above is an example. 

The second rule is that the relief sought may be dispositive of the right to a jury trial.  

Thus, causes of action seeking monetary relief are presumptively legal in nature with a 

corresponding right to a jury trial.  However, this rule does not apply when the essence of the 

cause of action is equitable, and monetary relief is merely incidental.  (See Caira, supra, 126 

Cal.App.4th at 24 [the prayer for relief in a particular case is not conclusive and the fact that 

damages is one of a full range of possible remedies does not guarantee the right to a jury].) 

Applying these two rules in the case at bar, the Court finds that defendant does not have 

the right to a jury trial.  Plaintiff’s declaratory relief cause of action is presumptively equitable in 

nature.  Plaintiff has not attempted to use declaratory relief as an ‘end run’ around the right to a 

jury trial on what is really a fraud cause of action; plaintiff has dismissed the fraud cause of 

action and has waived all claims for compensatory damages.  The fact that a declaratory 

judgment of plaintiff’s rights will have the incidental effect of allowing the disbursement to 

plaintiff of monies held in trust does not confer on defendant the right to a jury trial.  If plaintiff 

prevails, defendant will not be ‘coerced’ into doing anything; defendant will simply have to 
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accept the fact that the circumstances surrounding the execution of the subject grant deed have 

resulted in plaintiff having the right to the disbursement of the monies held in trust. 

In sum, so far as the Court can determine, the “coercive” label does not represent an 

independent test, but rather another way the courts have used to express the application, in a 

given case, of the above two general rules.  For this reason, the parties’ discussion of the 

meaning of “coercive” does not affect the Court’s previous analysis of defendant’s right to a jury 

trial in the case at bar. 

The Caira Decision 

 Given the somewhat inchoate nature of the governing jurisprudence, the Court finds that 

it is important to look at the specific facts of a given precedent.  The Court finds that the Caira 

decision is very closely on point. 

 In Caira, the Court of Appeal found that there was no right to a jury trial on the issue of 

whether one party “had abused his position of trust and confidence …  in converting a total of 

$ 588,535 worth of corporate funds for his personal benefit.”  (Caira, supra, 126 Cal.App.4th at 

22.)  The Court finds that the primary issue in the case at bar — whether defendant abused her 

position of trust and confidence in presenting the subject grant deed to plaintiff for signature — 

is indistinguishable from the issue in Caira. 

  For all of these reasons, the Court reaffirms its previous analysis of defendant’s right 
to a jury trial in the case at bar.  If the ruling is timely contested, the hearing will be at 9:45 a.m. 
by Zoom. 
 

 

9.  TIME:  9:00  CASE#: MSC20-02242 
CASE NAME: KIEL VS. CITY OF SAN PABLO 
HEARING ON OSC RE: PLAINTIFF’S FAILURE TO APPEAR, AS ORDERED FROM 
5/28/21 TENTATIVE RULING 
* TENTATIVE RULING: * 
 
No response was filed to the Order to Show Cause. As a result, the case is dismissed, 
without prejudice. 
 

 

10.  TIME:  9:00  CASE#: MSC20-02242 
CASE NAME: KIEL VS. CITY OF SAN PABLO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DESMON KIEL 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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11.  TIME:  10.45 a.m.   CASE#: MSC21-00779 
CASE NAME: TEDENEKILSH ZERHIOUN VS. YOSEPH DEMISSIE   
SPECIALLY SET HEARING ON: PLAINTIFF’S EX PARTE APPLICATION FOR 
PRELIMINARY INJUNCTION  AND FURTHER EX PARTE MOTION/  SET BY DEPT. 07 
* TENTATIVE RULING: * 
 

Plaintiff Tedenekilsh Zerhioun’s motion for a preliminary injunction is granted. The 

pending unlawful detainer case (case no. RS21-0088) is ordered stayed. Defendants are 

ordered not to file any more unlawful detainer proceedings against Plaintiff. Defendants are also 

ordered not to sell or otherwise transfer title to the Property. This injunction will expire on 

January 25, 2022 unless extended by this Court. Additional conditions of the injunction are 

discussed below.  

Plaintiff currently lives at a house in Pinole (the Property), which is the subject of this 

lawsuit. Plaintiff alleges that she had a deal with the Defendants that entitles her to an 

ownership interest in the Property. Plaintiff also alleges that the deal included Plaintiff buying 

Defendants out of the property and that Plaintiff would live at the property.  

Defendants are listed as the owners of the Property on the recorded deed. Recently, 

Defendants have started the eviction process to remove Plaintiff from the Property. Plaintiff is 

seeking an injunction that prevents Defendants from evicting her from the Property. An unlawful 

detainer case was filed on April 30, 2021. (Case no. RS21-0088).   

Standard 

An injunction may be granted “[w]hen it appears by the complaint or affidavits that the 

commission or continuance of some act during the litigation would produce waste, or great or 

irreparable injury, to a party to the action.” (Code of Civil Procedure section 526(a)(2).)  

Here, Plaintiff claims she is entitled to buy out Defendants and obtain title to the Property 

that she currently lives in. To allow Defendants to evict Plaintiff in this situation could cause 

Plaintiff irreparable harm. Therefore, the Court finds that this is a case where an injunction may 

be issued.    

In deciding whether or not to issue a preliminary injunction, this Court must consider        

“ ‘two interrelated factors,’ specifically, the likelihood that plaintiffs will prevail on the merits at 

trial, and the comparative harm to be suffered by plaintiffs if the injunction does not issue 

against the harm to be suffered by defendants (or in this case the people of the State of 

California) if it does.” (King v. Meese (1987) 43 Cal.3d 1217, 1226.) These two showings 

operate on a sliding scale: “[T]he more likely it is that [the party seeking the injunction] will 

ultimately prevail, the less severe must be the harm that they allege will occur if the injunction 

does not issue.” (Id. at 1227.) Plaintiffs have the burden of showing that all elements necessary 

to support issuance of a preliminary injunction are met. (See O'Connell v. Superior Court (2006) 

141 Cal. App. 4th 1452, 1481.) 
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Likelihood of Success on the Merits 

Plaintiff brings several claims against the Defendants, including a claim for quiet title and 

for breach of contract. (Causes of action one and five in the FAC.) Plaintiff also alleges a “cause 

of action” for injunctive relief, but injunctive relief is a remedy not an independent cause of 

action. The remaining claims could support an award of damages or possibly rescission, but 

would not give Plaintiff a right to an interest in the property.  

The main claim here is breach of an oral contract. In support of her claims, Plaintiff 

explains that through a friend she was given the opportunity to purchase a house in Pinole for 

$200,000. (Zerhioun decl. ¶3.) Plaintiff did not have good credit and she reached out to the 

Defendants so they could help her buy the Property. (Zerhioun decl. ¶4.) Plaintiff made a deal 

with the Defendants where they would pay the down payment of $30,000 for the Property and 

Plaintiff would pay all expenses for the Property for one year. (Zerhioun decl. ¶6.) After one 

year, Plaintiff would buy out Defendants at market price and the parties would split the profits 

after deducting the down payment and other expenses. (Zerhioun decl. ¶6.) Defendants would 

then transfer title of the Property to Plaintiff. (Zerhioun decl. ¶6.) Plaintiff managed the entire 

transaction and arranged for remodeling of the Property at a cost of $25,000. (Zerhioun decl. 

¶10.) Defendants took out the loan while Plaintiff was the project manager for the remodel. 

(Zerhioun decl. ¶10.) Plaintiff then moved into the Property. (Zerhioun decl. ¶10.) 

Plaintiff has been paying Defendants $1,379 per month for the mortgage, taxes, HOA 

fees and insurance on the Property. (Zerhioun decl. ¶12.) Plaintiff has also been paying 

Defendants $645 per month on the remodeling loan. (Zerhioun decl. ¶12.) One of the text 

messages between Plaintiff and Defendant Demissie shows that the $1,379 was calculated by 

looking at the mortgage, HOA and insurance costs. (Zerhioun decl. ex. A.) Plaintiff approached 

the Defendants about buying them out in July 2019, but Defendants wanted to wait until January 

2020. (Zerhioun decl. ¶12.) The parties decided to use the real estate agent from the previous 

sale, that agent visited the Property, prepared and sent a buyout offer to Defendant Teffera. 

(Zerhioun decl. ¶12.) The buyout was never completed and Plaintiff received a notice of eviction 

in February 2021. (Zerhioun decl. ¶16.)  

Plaintiff provides a declaration from the seller of the Property that explains she wanted to 

sell the Property to Plaintiff and give Plaintiff a deal. (Gissible decl. ¶2) The seller also states 

that she was under the impression that Plaintiff and Defendants were buying the Property 

together. (Gissible decl. ¶6.) Plaintiff also provides the declaration of a friend that generally 

supports Plaintiff’s claim but offers little admissible evidence. (Meky decl.)  

In opposition, Defendant Demissie states that he and his wife had originally planned to 

buy the Property with Plaintiff as fifty percent owners, but Plaintiff was unable to pay for the 

Property or qualify for a loan so the Defendants brought the Property for themselves. (Demissie 

decl. ¶¶4, 5.) Several months after purchasing the Property, Plaintiff asked to move in. Plaintiff 

wanted repairs done to the Property so Defendants agreed to pay $25,000 for repairs. 

(Demissie decl. ¶6.) Defendants state that Plaintiff moved in as a tenant and paid them rent. 
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Defendants provide copies of checks from Plaintiff that use the word “rent” in the check memo 

line. (Demissie decl. ex. B.) Plaintiff also refers to the monthly payment amount as rent in one of 

the text messages to Demissie. (Zerhioun decl. ex. A.) Defendants claim that they often talked 

about Plaintiff buying them out of the Property, but that they never had an agreement. (Demissie 

decl. ¶8.)   

Defendants do not provide a copy of a lease for Plaintiff’s rental of the Property. Nor do 

they explain how the amount of Plaintiff’s payments was determined or why Plaintiff was paying 

Defendants for the loan for remodeling the Property.  

After the opposition was filed, Plaintiff filed a declaration from Clyde Miller, as well as 

revised declarations from Meky and the Plaintiff. These declarations were filed after the 

opposition was due without Court permission and thus will not be considered by this Court. In 

reply, Plaintiff argues that her revised declaration is offered only to rebut facts provided by the 

Defendants. The revised declaration does not appear to be rebutting Defendants’ evidence, but 

to offer additional evidence in support of Plaintiff’s main argument. In addition, the revised 

declaration incorporates the earlier declaration without clearly identifying what information was 

revised. This has the effect of making it difficult to identify what new facts were added to the 

revised declaration. 

Based on all the evidence, the Court finds that Plaintiff has shown a likelihood of 

success on her breach of contract claim. The likelihood here is not that strong, however, as the 

main claim is based on an oral contract and the parties provide conflicting evidence on whether 

there was an agreement.  

Defendants’ defenses to the contract claim do not convince the Court that Plaintiff 

cannot prevail on the breach of contract claim.  

Defendants argue that the statute of frauds bars Plaintiff’s breach of contract claim. The 

statute of frauds provides that contracts for the sale of real property, are invalid unless the 

contract or a memorandum of the contract is in writing signed by the defendant. (Civil Code 

section 1624.) There are, however, a number of exceptions to the statute of frauds, including 

partial performance.  

“The doctrine of part performance by the purchaser is a well- recognized exception to the 

statute of frauds as applied to contracts for the sale or lease of real property. [Citation.] ‘Under 

the doctrine of part performance, the oral agreement for the transfer of an interest in real 

property is enforced when the buyer has taken possession of the property and either makes a 

full or partial payment of the purchase price, or makes valuable and substantial improvements 

on the property, in reliance on the oral agreement.’ [Citation.]” (Sutton v. Warner (1993) 12 

Cal.App.4th 415, 422.) 

Here, Plaintiff moved into the Property and has been paying Defendants the cost of the 

mortgage, insurance and HOA fees and also paying Defendants for the amount owed on the 
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remodeling loan. In addition, Plaintiff was the project manager on remodeling the Property. 

These facts are enough for the partial performance exception to the statute of frauds.  

Defendants also argue that Plaintiff is trying to enforce an illegal contract because 

Plaintiff is trying to get compensation for acting as an unlicensed real estate agent. This 

argument fails.  

Balance of Harms 

If an injunction is not granted, Plaintiff will be forced to defend herself in an unlawful 

detainer proceeding, which will be litigating a complex issue of title at the quick pace of an 

unlawful detainer. This will cause Plaintiff great harm. “[W]hen complex issues of title are 

involved, the parties' constitutional rights to due process in the litigation of those issues cannot 

be subordinated to the summary procedures of unlawful detainer.”  (Martin-Bragg v. 

Moore (2013) 219 Cal.App.4th 367, 391.) 

In addition, this is not an investment property. Plaintiff currently lives at the Property and 

intends to continuing living there. There is great harm to Plaintiff if she is evicted from the 

Property before issues of title can be decided.  

On the other hand, Defendants claim the harm of this injunction would be 

“unquantifiable”. (Richards Amended decl. ¶11.) But then go on to explain that they will likely 

lose $300,000 in profits if they are prevented from evicting Plaintiff and selling the Property. 

(Richards Amended decl. ¶11.) The Property is currently valued at $500,000 due to a COVID-19 

bubble, but is not worth more than $200,000 according to the Defendants. (Richards Amended 

decl. ¶¶8, 10.) Defendants also claim that they can no longer afford the property or afford to 

financially support the Plaintiff. (Demissie decl. ¶9.) Defendants offer little explanation of this 

statement. Defendants do not explain what costs from owning the Property are not covered by 

Plaintiff’s monthly payments.  

The balance of harms weighs heavily in Plaintiff’s favor. Considering both the balance of 

harms and the likelihood of success on the merits, the Court finds that an injunction should be 

issued here.   

Conditions 

The injunctive relief is subject to the following conditions: 

Plaintiff shall post an undertaking in the amount of $1,000. The injunction will not be 

effective until the undertaking has been posted.  

Plaintiff shall pay Defendants $2,024 each month, which are the amounts Plaintiff 

alleges she pays each month. (FAC ¶15.) These amounts are due by the 5th of the month. 

Plaintiff shall pay this amount in checks to Defendants (or to Defendants’ attorney if Defendants 

prefer that option). Defendants must use Plaintiff’s payments to pay the mortgage, taxes, HOA, 
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insurance and remodeling loan. If Plaintiff fails to timely make each monthly payment then 

Defendant may file a motion to have the injunction dissolved.  

Requests to modify, dissolve or extend the injunction shall be made by regularly noticed 

motion unless there is a true urgency. 

Evidence 

The Court rules on Defendants’ objections as follows:  
1 to 3. Sustained. Plaintiff filed these declarations after Defendants’ opposition was due 

without permission from the Court. Defendants were not given time to address these new 
declarations nor do these declarations respond to matters raised by Defendants.  

5. Overruled. Party admission. 
6. Overruled.  
7. Overruled.  
8. Overruled.  
9. Overruled.  
10. Overruled.  
11. Overruled.  
12. Overruled.  
13. Overruled.  
14. Overruled.  
 
The Court rules on Plaintiff’s objections to evidence as follows: 
1. Overruled. Although somewhat unusual for the attorney of record to offer expert 

advice on real estate matters, the declarant is also a real estate broker and has a 
history of regularly estimating the value of homes.  

2. Overruled.  
3. Sustained. 
4. Overruled.  
5. Overruled.  
6. Overruled as to first sentence. Sustained as to second sentence.  
7. Sustained as to the first sentence. Otherwise overruled.  
8. Sustained.  
9. Sustained.  

 
 The ex parte application to shorten time to consolidate or to stay the UD action filed 
today, is granted. That hearing will be on 6/18/21 at 9 a.m. The unlawful detainer action is 
hereby stayed pending the outcome of this application for a stay or to consolidate. The trial date 
of 6/15/21 is hereby vacated. Any opposition is to be served and filed by 6/10/21 and any reply 
by 6/15/21. 
 
If timely contested this hearing will be at 10:45 a.m. by Zoom. 
 

 

 


